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For a long time, academic circles and legislative branches didn't pay enough 
attention to employer's right of recourse against employee. Only the judicial 
interpretation had provided imperfect rules. The purpose of this paper is to solve 
practical problems. Firstly, this paper discussed the shortcomings of current legal 
provisions about the rules of the employer's right of recourse, and analyzed the 
problems which had been reflected in many cases of the employers to exercise the 
right of recourse or the employees to seek inverse compensation and the value 
orientation of the judges in the judicial practice.Secondly, analyzed the theoretical 
basis and legal nature of employer's liability, reviewed on the employer's right of 
recourse in German law, and put forward the necessity to perfect on the employer's 
right of recourse system.Finally, put forward the specific path for regulation of the 
employer's right of recourse, define the legal nature of employer's right of recourse as 
fair and reasonable share of the loss, clearly define the corresponding legal rules, 
broaden the the applicable scope of the right of recourse, and limit the recovery 
ratio.Suggestions for future revision or interpretation of the Tort liability law of the 
people's Republic of China, adhere to the value orientation of caring for the weak, 
reasonably regulate the employer's right of recourse,affirm the employer's right of 
recourse and at the same time, it should be limited to appropriate recovery for 
employees' intentional misconduct or gross negligence.The court in the trial of the 
disputes over the recourse between employers and employees, should give overall 
consideration to the employer and the employee's fault degree, the employer's 
mandate, the possibility of insurance transferring risk, employment risk, comparison 
between employer and employee's economic power and other factors, fairly and 
reasonably determine recovery ratio, enhance the adequacy of judicial reasoning. 
 

















引  言 ......................................................................................................... 1 
第一章  雇主追偿权的实证分析 ............................................................ 3 
第一节 立法现状考察 .......................................................................................... 3 
一、《人身损害赔偿解释》的规定及不足.................................................. 3 
二、《侵权责任法》的规定及缺憾.............................................................. 4 
第二节 司法实务分析 .......................................................................................... 5 
一、雇主追偿纠纷的司法困境...................................................................... 5 
二、大相径庭的司法裁判.............................................................................. 6 
第三节 对雇员逆追偿案例的思考 .................................................................... 10 
一、案情简介及裁判结果............................................................................ 10 
二、对雇员逆追偿案例的反思.................................................................... 13 
第四节 简要小结 ................................................................................................ 14 
第二章  雇主追偿权的理论探讨 .......................................................... 15 
第一节 雇主责任的理论依据及法律性质 ........................................................ 15 
一、雇主责任的理论依据............................................................................ 15 
二、雇主责任的法律性质............................................................................ 16 
第二节 德国法上的雇主追偿权制度及借鉴意义 ............................................ 17 
一、德国法上的雇主追偿权制度................................................................ 18 
二、德国法的借鉴意义................................................................................ 19 



















































Introduction ............................................................................................... 1 
Chapter 1 An empirical analysis of employer's right of recourse ....... 3 
Subchapter 1 Investigation of legislation ............................................................ 3 
Section 1 The provisions and insufficiencies of Interpretation Of Personal 
Injury Compensation ........................................................................................ 3 
Section 2 The provisions and defects of The Tort Liability Law .................... 4 
Subchapter 2 Judicial practice analysis——Very different justices ................ 5 
Section 1 The Judicial Dilemma of employer's right of recourse .................... 5 
Section 2 Very different justices ...................................................................... 6 
Subchapter 3 On the reverse recovery of the employees ................................. 10 
Section 1 Brief introduction of the case and the results of the judges ........... 10 
Section 2 Reflection on employee inverse recovery case .............................. 13 
Subchapter 4 Brief summary ............................................................................. 14 
Chapter 2 Discussion on the theory of employer's right of recourse . 15 
Subchapter 1 Theoretical basis and legal nature of employer's liability ....... 15 
Section 1 Theoretical basis of employer's liability ........................................ 15 
Section 2 Legal nature of employer's liability ............................................... 16 
Subchapter 2 Employer's right of recourse in German law and its 
significance for reference ................................................................................... 17 
Section 1 Employer's right of recourse in German law ................................. 18 
Section 2 Significance of reference to German law ....................................... 19 
Subchapter 3 The necessity of regulation of employer's right of recourse .... 20 
Section 1 Balance the interests of employers and employees ........................ 20 
Section 2 Urge employees to perform their duties faithfully ......................... 21 
Section 3 Promote the emancipation of workers ........................................... 21 














Chapter 3 Perfect the employer's right of recourse system ................ 23 
Subchapter 1 The definition of the legal nature of employer's right of 
recourse ................................................................................................................ 23 
Section 1 Joint and several liability share ...................................................... 23 
Section 2 Liability for breach of contract ...................................................... 23 
Section 3 The viewpoint of this paper ........................................................... 24 
Subchapter 2 Reasonable regulation of the employer's right of recourse ..... 25 
Section 1 Clear legal rules employer's right of recourse ............................... 25 
Section 2 Broaden the the applicable scope of the right of recourse ............. 26 
Section 3 Limit the recovery ratio of employers ........................................... 26 
Subchapter 3 Considerations of regulation of employer's right of recourse . 27 
Section 1 Employee fault degree ................................................................... 27 
Section 2 Employer fault degree .................................................................... 28 
Section 3 Employer mandate ......................................................................... 28 
Section 4 Insurance transfer risk probability ................................................. 29 
Section 5 Employment risk ............................................................................ 29 
Section 6 Comparison between employer and employee 's economic power 30 















































































第一章  雇主追偿权的实证分析 
 3






















                                                        














































                                                        









































































































Degree papers are in the “Xiamen University Electronic Theses and 
Dissertations Database”.  
Fulltexts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on 
http://etd.calis.edu.cn/ and submit requests online, or consult the interlibrary 
loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn 
for delivery details. 
厦
门
大
学
博
硕
士
论
文
摘
要
库
